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~ 314liitcbdY ~~<ITT 4J1i -qcf "9'"dT

Name & Address of the Appellant & Respondent

Mis. Jaywin Remedies Pvt. Ltd

at anfh z 3famer sriits srgra war ?& al as za sm? #a R zenfenf aa, mT; er 3rf@rarh
ah or@t zur gaterur areawg a var ?&t

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\rdrlpr yrlerur mraa
Revision application to Government of India :

(1) tu snra zca srf@,fzm, 1994 #t nr3if # qag n mrcii # GR "ti ~ mxi- cm- '3Lf-'cfR1 m
gm Ivqa sirifa g+terr amaa 'sraa, sda, fa ina, lua R@arr, aft +if#a, la tq
+ra=, ir rf, { fat : 110001 at luft ale; I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ "1IB ~ 6Tf.i" m- lfflIB "ti 'Gf<f ~ 'ITTf.i" cnRffi '9" fcom~ m 3"Rl cnRffi "ti m fcom ~ 1-l
~ ~~ "ti "1IB '&f or gg mf "ti, m fcpm~ m '+fU6R "ti 'cfIB as fhRl ala a faft rusr 'ITT
mr l4farhr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

{b) In case of rebate of duty of excise on goods exported to an aourit#; or territory outside
India of on excisable material used in the manufacture of the g~•- -...· ~xported to any
country or territory outside India. _,t"' \~
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~~<ITT 'T@Ff fcl,q f.Rr 'l'lmf <B" <fIBx (~ "llT ~ <ITT) frm@ fclulT <l<IT lffiif "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

'cT 3mfl1~ <!fr~~* 'T@Ff * fuC! u'IT ~~ l'fRr <!fr ;nf % 3ITT' ~ 3roT u'IT ~ 'cTR"f v,cr
~<B"~ ~-~<B" "[RT~<IT "flll<l "CR" "llT qfq B fcrffi~ (.:f.2) 1998 'cTR"f 109 "[RT~fcl,q ~

(d) Credit of any duty allowed to be utmzed towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~~~(~) Pllll-Jlqc{i, 2001 cB" ~ 9 cB" ~ FclPIF<ft:c 'Wf;! ~ ~-8 -ij <TT~ B, ~
3roT * ~ 3roT~~ 'ff cfi.:r l=fIB * mm pG-mer vi a#ta are stttufii arr fra 3rd fcl-,-m
Gr a1Reg 1 5#Tr arr <. qr yzrjf sifa nr 35-~ -ij~ i:ffr <B" 'T@Ff <B" x'IWf <B"~·t'r3iN-6~
ft 4Re ft et arfeg1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010, and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Raw m#ea a meri vie+aa y arr qt zn 3a no mm wm 2001-~~<!fr mR 3tR
gi viaa va ara vnr t m 1000 /- <!fr ~ ~ <!fr mR I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
ft gcn, a4hr saraa zyc vi hara ar4#ta mrzmf@rawa fr3ft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) zr sad zrca are~u, 1944 <!fr 'cTR"f 35- uo.fr/35-~ <B" 3ffi<IB:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

,ar@fM~ra~ 2 (1) q1 -ij ~~ *m <!fr ~. 3TtTlm * +111ffi' Bm~.~~
ca vi hara sr@#hr =nan@ear (Rec) al ufa hr 9fear, srsaar iarr rifsar, all
3l'ciaf , 3rn'RcIT , 3'1~cfl&liill&, ~ 380016

0

(1f)
(c)

To the west regional bench of Customs, Excise & Service _Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 1n case of appeals other

than as mentioned in para-2(i) (a) above.
(2) tr snraa rears (r4a) Rmr4ft, 2001 sl\ 'lffi 6 $ 3@'TTf ""': <8-3 ii r.,,,\fur. f<I></ 31:!'lN~
~cJft ;nf 3N@ * fcRiia 3N@ fcl,q ~ ~ <lft 'c!R gaitRea usr Ura zen stm, an #t mrr .
WTTllT Tf!IT•~WW 5 cifmf m ffl cp1=f % aei sq 1ooo/-# #c# it?y ser sryes #t mrr. olll'1f_<lft mrr O'
3
TR WTTllT m7at 4ft q; 5 al4 z 60 T 'ITT m ~ 5000/- i:ffr-R ~ m1fr I 'Gffif ~ ~~- olll'1f
qft · 3TR WTTllT nan qifn u; so Garg zu amt vnraT & cIBf WW 10000 /- #$a he4 ef1 «GT%."ss« te J;l'lc .;, ""ii - ,ll """I m< J;l'lc ""00'!.;, f<lffi\ -ailila <110v1f'lo; irs!.;, lt<o ,ll

gnat qr zt
The appeal to the Appellate Tribunal shall be filed in quadruplicate in forn:1 EA-3. a~

rave-a-s «cove swmj,3?", 22". 7,43227%3%,%.
e:.:27±7%2%%e=%
es=savoyme om, ·,pg1,";"" a. enc at any iornate uone seas tan"o'

. nominate public sector an o e . . .
the place where the bench of the Tribunal is situated

. 3TITTIT ~ mcrr i m ~ ~ ~ * fuC! i:ffr-R at q1am ufar T 'ff
a) «er« snarf 4 fcpcpffffim tJtr cpPl 'ff m * fRi:: qmfRe#fa a4Ra Inf@erawt at va 3r4ta

fcp'llTr a1Re;a al a sr g .
a ah€qal at va 3ma4a fr 'Gfl'ffi t I

f d · Original fee for each 0.1.0. should be
In case of the order covers a _number_ o or e~~~; that th~ one appeal to the Appellant

paid in the toresaa meet et whag%;% % e the case may be, is filled to avoid
•

1
the one application to the en ra · .

Tn~una_ or k 'f excising Rs 1 lacs fee of Rs.100/- for each. /0, t!<1 ~,:r,~'t>-
scnptona wor 1 • rk~...-,•·:~

1
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(4) "ll llll&lll ~ ~ 1970 "lf[ff ~ cff1" srgq[ --1k siaf~ ~~~~ <TT ~
3?r zqnfenf fvfzr~ ~ ~ llrt at a f u xii.6.50 #r Cpf 11rczr zcen fes an st
a1Ry I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended .

(5) gr sit if@r mrii at fiawaa frii #6t 3lR 'lfr 'clIFf 3lJclffem fcl,lJr "Gf@T t \JJT ~~.~
nr zgca vi hara arfsr urn1f@raw (raff@af,) fm, 1gs2 Rfea & I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr area, as.4t sna res "t!ci .aatc:ti:i: 3r4fta ufeaur (gt=la) a fr 3r4hi 4miik
he4ha sna area 3ff@0fr, ;&gg Rt err 34w # 3irifa fa-ha(giczn-) 3@0Gr 2&(2&g #Rt
icznT 29) fecaia: &.e,2erg sit,1fa#ta 3#@fr, 8&g t err cs a 3iaafrtarn cITT afrc>!Ff~"are?, aarr ffaar are qa.fer smnr#er 3Gari &, arfa arra 3irasat #rsarc
arl@lazr@rar#lswta@rap
as.a 3era eravita jc:fi,( &l' 3@d@'"wrfcl;cr aTg lea" "Jt farJ:o:r ~rm~

.2 2

(i) mu 11 tr t- 3@d@'~~

(ii) ark sma Rt t are arr @r

(iii) arl sr famal a# fr 6 a 3irifr zr {#er

» 3ratarfgzrnranan fa-# (i.2) 3#fez, 2014 a 3car a q4fat 3r4#hz
7f@tart aa@f@arrft rarer 3r5ffvi 3r#tr atrasir st?l

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

Q
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(@) s 3r2gr# ,faaft u@@awr agr szi areas 3rzrar eranavsfaalfa talwrfcl;cr
"aTll ~W'n t- 10% a.ra-rarar tR 3fR'~~ "&Usfcla1Ra ~~"&Us t- 1o¾ a.ra-rarar tR cfn" -a1~ ~1

3 .2 0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

II: Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been by the Assistant Commissioner of CGST & CEx, Kadi

Division, Gandhinagar Commissionerate (hereinafter referred to as 'the department')

against the Order-in-OriginalNo.14/AC/CGST/18-19 dated 25.05.2018 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner of Central

GST, Kadi Division, Gandhinagar (hereinafter referred to as "the adjudicating authority")

in respect of M/s Jaywin Remedies Pvt Ltd, Plot No.122/1, Ravi Industrial Estate,

Billeshwarapura, Chhatral, Ta-Kaloi, Dist Gandhinagar [hereinafter referred to as "the

respondent"]

2. Briefly stated, the respondent was engaged in the manufacture of P.P.

Medicines falling under chapter sub-heading 3003 of the first schedule to the

Central Excise Tariff Act, 1985 (CETA, 1985). They were availing value based SSI

exemption up to clearance value of Rs.150 Lakhs under Notification No. 08/2003

dated 01/03/2003 (as amended) (hereinafter referred to as the 'SSI notification')

for clearance of its own goods, whereas the goods manufactured for loan licensees

· under various brand names not belonging to the appellant, was cleared on payment

of Central Excise duty @ 16% from the first clearance in a financial year. The

factory of the appellant was falling within 'rural area', as defined in paragraph 4 of

the SSI notification. The exemption contained in the SSI notification did not apply

to specified goods bearing a brand name or trade name whether registered or not,

of another person, except in cases where such branded specified goods

manufactured in a factory located in a 'rural area'. It appeared . that the

respondent was liable to take into account also the value of branded goods for the

purpose of determining the exemption limit of aggregate of first clearance value not

exceeding 150 Lakhs Rupees made on or after 1° April in a financial year and also

for the purpose of determining the aggregate value of clearances of all excisable

goods for home consumption by a manufacturer from one or more factories, or

from a factory by one or more manufacturers not exceeding 400 Lakhs Rupees in :Q
the preceding financial year. As the respondent had failed to add the value of

branded goods for the purpose of determining the said aggregate values of

clearances in a financial year as well as the preceding financial year, a show cause

notice dated 20.07.2006, covering the period from 2001-02 to 2005-06, for

denying the benefit of SSI notification and demanding Rs.35,56,720/- with interest

and also for imposition of penalty under Section 11 AC of the Central Excise Act,

1944 was issued.

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd,

Commissioner, Central Excise, Ahmedabad-II, vide OIO dated 20.04.2007 had

dropped the proceedings initiated by show cause notices as time barred as no

suppression was proved. Since the department has filed an appeal before CESTAT,

the above said show cause notice dated 11.12.2006 was transferred into call book.

However, he sat4 snow cause notice w9@et@iggym cal book on 28.09.2009.

The cEsrAT, vde order No.A/11397-j%9ff2@@5d@red os.10.2015 has rejected

± a2.8 .g,
'«o 4o"°.3>
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the department appeal and concluded that the demand of duty for the extended
period of limitation cannot be sustained and uphold the duty with interest for the
normal period of limitation.

2.2 In view of above referred CESTAT's order dated 08.10.2015 and CESTAT's
order No.A/1330134/2009 dated 07.01.2009, in case of Pharmanza India, wherein
it has held that the duty already paid on branded goods are required to be adjusted
against the duty demanded from the assessee and directed for re-quantification of
such duty, the adjudicating authority has decided the show cause notice, vide
impugned order by dropping demand of Rs.30,28,692/- for the period from 2001
02 to June 2005 and confirmed demand of Rs.5,28,028/- for the remaining period.
The adjudicating authority also imposed penalty of Rs.50,000/-.

3. Being aggrieved, the department has filed the instant appeal mainly on the
grounds that the adjudicating authority while passing the impugned order has
committed error in re-quantification of the demand in as much as the adjudicating

Q authority has not given any basis on which the said demand has been re-quantified;
that the impugned order does not contain any detailed calculation for the amount
confirmed and adjusted and serve to be remanded back to the adjudicating
authority with a direction to go through the entire records and decide the issue
afresh.

3. Personal hearing in the appeal was held on 05.03.2019. Shri Aditya S

o

,
Tripathi, Advocate, appeared for the same and explained the case. He further
submitted that the duty pertaining to the normal period confirmed by the
adjudicating authority and penalty imposed was paid and requested to uphold the
impugned order.

6. At the outset, I find that the adjudicating- authority has decided the instant
issue on the basis of the Hon'ble CESTAT's order No.A/11396-11397/2015 dated
08.10.2015 in respect of M/s Rhombus Pharma Pvt Ltd and also decision of M/s
Pharmanza India reported in 2009 (237) ELT 488. In the case of M/s Rhombus
Pharma Pvt Lt, it has been concluded that the demand of duty for the extended
period of limitation cannot be sustained and only the demand for the normal period
of limitation is sustainable. In the case of M/s Pharmanza India, the Hon'ble
Tribunal has held that the duty already paid on goods cleared by the loan licensee
is required to be adjusted against the duty demand. The Hon'ble CESTAT has
clearly held that "the demand of duty for the extended period of limitation cannot

be sustained and only the demand for the normal period of limitation is sustainable"

and "duty paid on the clearances, which the Revenue has contended to be

exempted, should be considered as deposit and the said duty is required to be

adjusted against the duty now being{~0 om the appellant" and such re

quantification exercise is to be done 6ly6riBp. d within limitation.

5k; •389, 4e"+o 4·o"°.$;5
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7. I find that in the impugned order, the adjudicating authority has re

quantified the duty vide para 22.13 of the impugned order. He stated that ".... the

assessee had filed their monthly ER-1 return for the year 2005-06 and crossed their

clearance value of Rs.5,67,26,388/- in F.Y.2004-05 while considering their own

clearance value and clearance value of the loan licensee. Therefore the said

assessee was not entitled for any SSI exemption in the year 2005-06. In,the instant

case the date of delivery of show cause notice is 08.08.2006 i.e considering the

period within limitation for re-quantification is 09.08.2005 to 31.03.2006. The said

assessee had filed their monthly ER-1 return in the year 2005-06. Therefore, the

period from July 2005 to March 2006, on the basis of filing ER-1 monthly return,

considered within normal period and period from 2001-02, 2002-03, 2003-04,

2004-05 and April 2005 to June 2005 considered as time bar. Thus the discharge of

C.Excise duty on clearance pertaining to loan licensee with their brand name are

not required to be adjusted while demanding the duty on clearance as in the instant

case, the assessee had crossed the threshold exemption limit of Rs.400/- lakhs in

the preceding financial year i.e in 2004-05 and not entitled for SSI exemption in the

year 2005-06. The demand of Rs.20,28,691/- for the extended period i.e for th

period 2001-02, 2002-03, 2003-04, 2004-05 and April 2005 to June 2005 are time

bar. Following the Hon'ble CESTAT order for calculating the duty liability for normal

period from July 2005 to March 2006, there is short payment of Rs.5,28,028/- for

their own clearance value found and should be recovered from the said assessee.

8. In the instant issue, I find that as per CESTAT's order supra, the duty

paid on the clearances, which the Revenue has contended to be exempted, should

be considered as deposit and the said duty is required to be adjusted against the

duty now being demanded from the appellant and such re-quantification exercise is

. to be done only for the period within limitation. As per records, I find that the

appellant has not entitled for SSI benefit for the year 2005-06 as they had crossed

the threshold exemption limit of Rs. 400 Lakhs after clubbing clearance of their own

and clearance of loan licensee for preceding financial year. Accordingly, duty was

required to be paid from April 2005 onwards for clearance of their goods as well as

for loan licensee. As per Hon'ble CESTAT's order supra, the duty which has already

been paid on clearances, which the department has contended to be exempted,

should be considered as deposit. However, in the instant case, since the appellant

was liable for payment of duty from April 2005 onwards for all clearances,

discharge of C.Excise duty on clearance pertaining to loan licensee with their brand

name are not required to be adjusted while demanding the duty on clearance. In

the circumstances, by following the ratio of the decision of the Hon'ble Tribunal and

the duty particulars paid by the appellant as has been observed above, I find that

•the duty calculated by the adjudicating authority is correct and no further

interference required. Therefore, t · .~t: appeal fails in this regard.
· r%-3rr
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10. In view of above discussion, I reject the appeal filed by the department. The

.2-3\
(aria)

TIFT alga (er4ea)
Date : .3.2019

appeal stands disposed of accordingly.

0

Attested

«a:k49)7 5
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.

To,
Jaywin Remedies Pvt Ltd,
Plot No.122/1, Ravi Industrial Estate,
Billeshwarapura, Chhatral, Ta-Kaloi, Dist Gandhinagar

The Assistant Commissioner of CGST & CEx
Kadi Division, Gandhinagar Commissionerate.
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Copy to:
I. The Chief Commissioner of Central GST Zone, Ahmedabad.
2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4. Guard file
1P. A.




